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COMES NOW the plaintiff and complains of the defendants and for cause of action
alleges:
1.

The plaintiff is a resident of Garfield County, State of Utah.

2.

The defendants are residents of Arizona, and maintain a second home in

Garfield County, State of Utah, and may be residents of Garfield County, State of Utah.
3.

For a number of years past, the plaintiff has been a tenant of the defendants,

possessing certain property located in Boulder, Garfield County, State of Utah, generally
described as of the Burr Trail Restaurant. The plaintiff holds possession of the said property

pursuant to a lease agreement with an option to purchase, a copy of which is attached,
incorporated, and made a part of this complaint as Exhibit A.
FIRST CAUSE OF ACTION
(Specific Performance)
4.

On the 7th day of May, 1993, the plaintiff exercised her option to purchase the

said property by delivering to the defendants a document proving such election, a copy of which
is attached, incorporated and made a part of this complaint as Exhibit "B."
5.

Defendants failed to respond to the said exercise of the option to purchase until

the middle of June, 1993, when the plaintiff received from the defendants a refusal to perform
the commitments and the option to purchase. The defendants' refusal is contained in a letter
dated June 10, 1993, a copy of which.is attached and made a part of this complaint as Exhibit
"C."
6.

By the terms and conditions of the option to purchase agreement plaintiff is

entitled to specific performance of the sale agreement and a conveyance to her of the premises,
including appurtenances such as water, utilities, and access which are implicit in the agreement.
7.

The refusal of the defendants to perform the agreement is without right or

justification and has required the plaintiff to obtain the services of counsel and to seek relief in
court, and, therefore, she is entitled to reasonable attorney's fees and costs of this action as
damages.
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SECOND CAUSE OF ACTION
(For Reformation of Contract)
8.

Plaintiff incorporates all of the allegations of the first cause of action.

9.

The lease option agreement is ambiguous and capable of reformation and

restatement.
10.

The document was prepared and written by the defendants, and therefore,

ambiguity and uncertainties are, as a matter of law, construed in favor of the plaintiff and
against the defendants.
11.

The language of the agreement which requires reformation and restatement in

order to clarify and make certain are these:
That the grantor hereby grants the use of to grantee
certain restaurant (or cafe) and motel (or gift shop) property
located in Boulder Utah, Garfield County, State of Utah, (sic)

3.
At any time during this agreement the
grantee may have the first right of refusal to purchase said
property.
A. The purchase price shall be fixed, at that
time, at a fair market value, as established by the opinions of
three (3) independent appraisers, to be selected by mutual
agreement of the parties hereto.
B. The remaining terms of such purchase
shall be established at that time by mutual agreement of the
parties hereto.
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4.
In addition to the rental specified herein,
grantee agrees to pay all utilities and water charges, and shall
be entitled to the use of the commercial water connection to
the property.
12.

The agreement should be reformed to read as follows:
a.

There should be added to Provision 1 the following:

The property which is the subject of this agreement
is generally described as the cafe, appurtenances and side
yards traditionally and historically used as part of the cafe
property.
b.

Provision 3 should be deleted and the following language inserted in

its stead:
3.
The lessee is granted an option to purchase
the subject property by giving the lessor written notice of her
intent to do so during the lease period. The terms of purchase are set forth in provisions A and B following, to wit.
A. The purchase price shall be $40,000 or
if the seller believes is worth more than that sum, and notifies
the lessee in writing at the time lessee elects to exercise his
option, then, the purchase price will be determined by
appraisal, each party to select an appraiser and the two
selected to select a third, and the value determined by
majority vote of the appraisers shall be the sale price. The
parties shall each pay one-half of the costs of such appraisal.
B. The sale price so determined shall be
paid in cash at time of closing which will be within 30 days
of the determination of sale price, at an escrow company in
Garfield County, selected by Seller.
C. Title shall be conveyed by good and
sufficient warranty deed, supported to owner's Title Policy to
4

ALTA standards, showing the property free and clear of all
encumbrances including environmental restrictions.
D. The premises which are the subject of
this lease option agreement are those traditionally and
historically used as a restaurant and leased by the lessee under
the terms and conditions of the agreement, Exhibit "B,"
which premises shall be reduced to a survey description to be
established by a surveyor mutually acceptable to both parties,
the cost of which survey shall be paid by the seller.
E. The premises shall include the water
right traditionally and presently utilized in and for the cafe
and the utility easements presently used on the said premises.
The seller will arrange to transfer to the buyer the water
which presently services the premises in the quantity and to
the pressure heretofore historically provided.
THIRD CAUSE OF ACTTQN
(Injunctive Relief)
13.

Plaintiff incorporates all the other allegations of this complaint.

14.

Plaintiff is in possession of the premises and unless and until the court

determines the plaintiffs right to purchase and compels performance, the term of the lease
allows the defendants to terminate the lease without notice and restricts the plaintiffs right to
a month-to-month lease.
15.

To allow a forfeiture under the circumstances of this case would cause

irreparable damage to the plaintiff and the plaintiff has no other remedy at law. The plaintiff
is entitled to have the court enjoin the defendant from attempting to forfeit the plaintiff out of
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possession of the property until such time as the plaintiffs rights under the terms of the lease
option agreement are determined.
JURYDEMAND
16.

Plaintiff demands a trial by jury in this matter and herewith tenders the statutory

jury fee.
WHEREFORE, plaintiff prays for judgment against the defendants as follows:
1.

For specific performance of the sale and transfer of real property;

2.

For reformation of contract;

3.

For injunctive relief;

4.

For damages;

5.

For attorneys fees and costs;

6.

For such other and further relief as to the Court may seem just and proper.

DATED this /fO^day of November, 1993.

1
JACKSON HOWARD ,^for:

C£^?-^2--

HOWARD, LEWIS & PETERSEN
Attorneys for Plaintiff

Plaintiffs address:
2320 Tucamcari #154
Las Vegas, Nevada 89108
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EXHIBIT "B"

May 7, 1993

To:

David Baldwin
717 Country Plaza South
Gilbert, AZ 85234
TENDER

By this document, pursuant to TLC.A. 78-27-1, et. seq., I tender to you, pursuant to provision
3A of the lease agreement between us, dated August 12, 1992, the purchase price of the premises as
may be established by three independent appraisers.
In respect to the appraisal I am willing to work with you to select the appraisers or I am
willing to select one, have you select one, and have the appraisers so selected select a third.
In respect to the purchase price, I will pay cash for the price determined and will expect to
receive title by a Warranty Deed with Title Insurance to ALTA standards.
The deed to me must warrant that the property is free from environmental hazzards and will
meet the Federal and Utah State environmental requirements.
As an alternative to appraisal, I am willing to pay 340,000.00 for the property, that being
what I believe to be the fair market value.
I would like to close the transaction within thirty days at a title company or law office of your
choice, and I am willing to deposit the purchase, price with such firm upon acceptance of this Tender.
In the alternative I am willing to have my attorneys, Howard, Lewis & Petersen at 120 East 300
North, Provo, Utah 84604, complete the documentation, or if you prefer a title company, I would
recommend Provo Land Title Company at 255 East 100 South, Provo, Utah 84603.
Respectfully^

Ada Jones
Box 1391
Boulder, Utah 84716
AJ/Im
jrjones.itr
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